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From: w.c. havens [warrenhavens@mac.com] 
Sent: Tuesday, January 06, 2009 6:08 AM 
To: Joel Taubenblatt; bolcott@ssd.com; johnston@lojlaw.com; grb@baplaw.com; 
bpeirce@infospeeddata.com 
Cc: jstobaugh Stobaugh; w.c. havens 
Subject: Errata copy: Petition for Reconsideration, Order, DA 08-2614 
 
Attachments: Errt.Recon.LMS.Extn.08-2614.pdf; ATT00004.htm 

Mr. Taubenblatt and Parties:
 
Attached is the Errata copy of the petition referenced in and send with the below email.
 
I noted below that Petitioners would be filing this Errata copy.
 
No changes were made in the Exhibits and thus they are not included here again.
 
Mr. Borsari: •Please respond to my requests in the below email, if you actually represent Helen Wong 
Armijo.
 
Sincerely,
Warren Havens
for Petitioners
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From: "w.c. havens" <warrenhavens@mac.com>
Date: December 29, 2008 11:22:48 PM PST
To: Joel Taubenblatt <joel.taubenblatt@fcc.gov>, bolcott@ssd.com, johnston@lojlaw.com, 
grb@baplaw.com, bpeirce@infospeeddata.com
Cc: jstobaugh Stobaugh <jstobaugh@telesaurus.com>, "w.c. havens" <warrenhavens@mac.
com>, warren havens <warren.havens@sbcglobal.net>
Subject: Petition for Reconsideration, Order, DA 08-2614

 
To Joel D. Taubenblatt
   Deputy Chief, Wireless Telecommunications Bureau
And to the Parties [*]
 
Attached is a petition for reconsideration, filed today (12.29.08).  
The exhibits will be attached to the email that follows this email, due to the file size.
This is a copy provided by email, in addition to the copies served upon the Parties by mail.
     Note: a second identical copy (without exhibits) was filer after close of 12.29, in docket 08-
60.  
 
We will be correcting typos and submitting an errata copy, and serving the Parties.
No changes in substance will be made.
 
We also intend to file a supplement as indicated in the attached filing, with a request for leave 
with good causes shown.
 
We intend to oppose any request by the Parties for additional time to file an Opposition, if any 
decide to do so, since each Party opposed our reasonable request for modest additional time, in 
middle of the Holiday season, to file the attached Petition, absent special circumstances shown by 
any such Party.
 
Related to the subject Petition, and as indicated in part therein:
     In terms of LMS-M equipment, the Parties have fraudulently or negligently filed 
misrepresentations before the FCC to obtain both rule changes and construction deadline 
extensions.  (This includes but is not limited to what pseudolites are and are not, and can and 
can't do (and what unaided GPS can and cannot do), what TETRA is and what it can and can't do 
[it does not do multilateration] the levels of use by Part 15 devices, etc.  The Parties do not have 
immunity from claims in court for such torts and for appropriate injunctive relief and and damage 
awards.  The misrepresentation can be demonstrated in court by our experts.  No credible expert 
will support your representations. We have, with several law firms, extensively studied the law in 
these matters, including in pending proceedings in several courts (not related to the Parties 
addressed here, at this time).  The Parties should withdraw those misrepresentations, and cease 
making further ones.  The undersigned do not need to provide additional notices. 
 
Also, a copy of this email, and the Petition and its Exhibits, will be filed in the NPRM 06-49 for 
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reasons indicated in the Petition.
 
Note to Mr. Boarsari,  Mr. Bill Pierce's email listed on ULS (see below) does not work: it sends 
back reports that is is not valid.  (I have kept these.) Please provide a correct email for Mr. Pierce. 
 Alternatively, provide a new contact person and email address for Helen Wong Armijo, and/or 
for Ms. Armijo herself.  If you have authority to be her contact for FCC purposes, please provide 
to me appropriate evidence (it is not on ULS) that you are the authorized agent for Mr. Armijo. 
 Thank you.
 
Sincerely,
 
Warren Havens
President of Petitioners defined in the attached Petition

http://www.atliswireless.com

http://www.telesaurus.com

http://www.tetra-us.us

510. 841. 2220 - phone
510. 740. 3412 - fax
 
 
[*]  Parties:
 

Progeny LMS LLC
Squire, Sanders & Dempsey L.L.P.
Bruce A Olcott Esq 
1201 Pennsylvania Avenue, NW, Suite 500
Washington, DC 20004
ATTN Bruce Olcott
P:(202)626-6615  
E:bolcott@ssd.com  

 
PCS Partners LP
Lampert, O'Connor & Johnston, P.C.
E. Ashton J Johnston Esq 
1776 K Street NW, Suite 700
Washington, DC 20006
P:(202)887-6230  
F:(202)887-6231  
E:johnston@lojlaw.com 

 
FRC, Inc.
Borsari & Paxson
George R Borsari Jr. 
4000 Albemarle St., N.W., Suite 100
Washington, DC 20016
P:(202)296-4800  
F:(202)296-4460  [ No email on ULS. The following is form the Firm's website: grb@baplaw.com. ]

 
Helen Wong Armijo
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William D Peirce 
7819 Northwoods Drive
Sugar Land, TX 7747
P:(281)343-5306  
F:(281)545-1297  
E:bpeirce@infospeeddata.com , and  grb@baplaw.com

 
<Recon.LMS.Extn.08-2614.pdf>
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Before the  
Federal Communications Commission 

Washington, D.C. 20554 
 
In the matter of 
 
Grant of waivers to M-LMS geographic licensees 
to extend the construction deadlines: 
Order, DA 08-2614, Released 11.26.2008 
 

  
 
 
WT Docket No. 08-60 
 NPRM 06-49 

 
To: Office of the Secretary 
Attn: Chief, Wireless Telecommunications Bureau 

 
Petition for Reconsideration  

or in the Alternative Section 1.41 Request 
Errata Copy[ ** ] 

 
Skybridge Spectrum Foundation (“Skybridge”) and Telesaurus Holdings GB, LLC 

(“Telesaurus”), each M-LMS licensees, Warren C. Havens (“Havens”), and several undersigned 

affiliates (together, “Petitioners”)1 hereby request reconsideration of aspects of the above captioned 

Order (the “Order”) under FCC rule section 1.106, and to the degree any part of this request is not 

responded to under said rule, then under section 1.41 (the “Petition”). 

Initial Matters 

The Petitioners (by Warren Havens) sought a modest request to extend the time to submit this 

Petition, which was opposed by Progeny LMS LLC (“Progeny”), FRC, Inc. (“FRC”) Helen Wong 

Armijo (“Armijo”), and under conditions by PCS Partners (“PCS”), each M-LMS licensees.  The 
                                                
[ ** ]  Deletions shown in strike through, and additions in underlined dark red text. The Exhibits have not 
been changed and will be filed and served again. 

1  Warren C. Havens is the controlling interest holder in Telesaurus.  The Order noted that he is the 
controlling interest in Skybridge also, however, Skybridge is a nonprofit corporation with no owners 
holding economic interest.  Havens is has legal control of the Foundation as its President, but no 
economic interest.  The Foundation has no obligations to any commercial entity owned or operated by 
Havens or vice versa, or to Havens.  The undersigned affiliates are majority owned and controlled by 
Havens, and share important goals with Telesaurus and Skybridge, principally to develop end implement 
nationwide wireless for Intelligent Transportation Systems using their respective FCC licensed 
spectrum. See their filings in the M-LMS NPRM 06-49, RM-10403, and their websites listed under the 
executions below. Thus, all of the Petitioners have interest in the matters of this Petition.  
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request was denied. See Appendix A below.  This Petition is timely filed.  However, Petitioners intend 

to file a Supplement with a request for leave to accept late filing.2   

Petitions present four requests for clarification or modification below.  The other material in this 

filing relate\s to those requests, and also carries forward certain matters previously presented by 

Petitioners in the NPRM and past licensing proceedings referenced in the Order that relate to its 

rationale and determinations.  As Petitioners have made clear in these past filings, they have serious 

concerns and objections that the FCC has not followed core requirements, as to rule change proceedings, 

and licensing proceedings, of certain sections of the Administrative Procedures Act, the 

Communications Act, FCC rules, and controlling court precedents on this core law.   

 Petitioners reference and incorporate their filings in WT Docket No. 08-60 (“08-60”), and the 

NPRM 06-49 (the “NPRM”) since some matters below reference or involve those filings.3 

                                                
2   The Petitioners sought reconsideration of said denial of the request for extension to file (see Appendix 
A) which has not been responded to (as of early December 28, 2008 which Petitioners must finish and 
file this Petition. Petitioners intend to file a request for leave to late file the a Supplement to the Petition, 
with similar facts and arguments as the just noted reconsideration request, and intend to file the 
Supplement with said request on or about the date extended filing date requested in Appendix A, with 
some additional days due to additional time needed to draft this Petition and a Supplement.  In denying 
the request, by selective quotation not representing the holding, the FCC asserted a standard that did not 
exist in the cited case, or in FCC practice.  It was thus arbitrary and capricious, especially given good 
cause presented in the request, and was unexplained change in course. Columbia Broadcasting System, 
Inc. v. F. C. C., 454 F.2d 1018 (D.C. Cir. 1971. While an interlocutory matter, it has substantial affect 
upon the Petition, the rights of the Petitioners, and their efforts to have the Order reconsidered and 
amended to protect the public interest, convenience and necessity, in particular, protection and use of M-
LMS for ITS radio services in the nation, which is solely sorely needed and ignored by the other M-
LMS licensees in the NPRM 06-49, and virtually ignored by FCC staff to date, as well, in that NPRM 
and the preceding RM-10403.   
3 As the Order made clear, the extensions granted in the Order were based on, or mostly on, the fact that 
the NPRM continues and M-LMS rules are subject to potential change, making it difficult to obtain (or 
define and obtain) equipment.  The Order also noted in ¶ 30 that “any relief” granted in the Order is 
“subject any Commission action in” the NPRM. For a more complete record in the matters of this 
Petition, Petitioners reference and incorporate the noted past filings for the just noted reasons, as well as 
the following.  FCC staff have cut off the record and legitimate petitions in the past in the proceedings 
leading to the Order, by terminating RM-10403, and responding (in the NPRM) only to the petitions of 
Progeny in that matter, and not those of Telesaurus and Havens, or any other party.  That violated the 
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Validity of the Progeny and Other M-LMS Licenses, 
Pending Challenges as to Such Validity, 

And relation Thereof to the Order 
(as referenced in the Order) 

 
Some of the Petitioners intend to separately submit further appropriate filings with regard to the 

matters referenced in first two sentences of ¶ 28 of the Order: “Havens claims . . . that Progeny holds no 

valid M-LMS licenses . . . . [T]his order is without prejudice to Havens’ allegations….”4  In addition, the 

                                                                                                                                                                   
APA. General Tel. Co. of Southwest v. U. S., 449 F.2d 846 (5th Cir. 1971); Roelofs v. Secretary of the 
Air Force, 202 U.S. App. D.C. 307 (1980).  
4 Paragaph 28, footnote 93 of the Order referenced two pending challenges of Petitioners before the FCC 
against the validity of the Progeny licenses. One challenge was submitted in the NPRM (in several 
filings) and another challenge in the petition against the Progeny transfers of control, and these 
challenges d noted that Petitioners may file an appropriate court case. In neither challenge did Progeny 
refute the accuracy of or address the specific factual allegations and related violations, but suggested 
contrary to FCC records (Petitioners have the full files) that the FCC knew of these matters when it 
granted the licenses. The challenges are based on specific information from the referenced Progeny 
court case in an Indianapolis court, FCC records of the two auction long forms [of two Progeny entities], 
the related short form, other various public records, and specific FCC rule requirements and prohibitions 
violated, and court precedents as to those rules and violations.  The challenges show that Progeny’s 
principals, Otto Fenzel and counsel Mike McMains (and others named in the court documents advising 
Frenzel) withheld from the FCC (it is not in FCC records) information required under auction and 
licensing rules, including as to the real auction applicant and party in control, and Mr. Frenzel’s 
attributable gross revenues including from his many large-company affiliates (none were even listed).  
(The actual Progeny company that entered the auction and bid, was not controlled by Frenzel, and did 
not assert him company as an affiliate d, and thus he and his affiliates’ gross revenues were not listed 
toward the obtained bidding credit.  When Frenzel created a new Progeny entity to compete after the 
auction to obtain the licenses, by a competing long form, it could not solve the issue of Frenzel’s 
attributable gross revenues, and thus withheld the information as the court documents showed as thought 
through: Mr. Frenzel and his advisors understood that disclosing the information would disqualify the 
newly created Progeny entity, and Frenzel and his counsel McMains did not even create this new 
Progeny entity that obtained the licenses as a result of the auction until after the auction process.  The 
withheld information, of central decisional importance and that resulted in a large bidding discount, is 
not in FCC records, and in fact it contrary to representations under oath made by Mr. Frenzel in the long 
form to get the licenses.  (Footnote continued below.) 

In light of the seriousness of this matter, just summarized in part, Petitioners believe that the FCC should 
have undertaken an appropriate proceeding to investigate and decide upon the facts presented in those 
claims by the time of the decision in the Order.  In any case, some Petitioners will proceed with those 
claims as the Order indicated they may, before the FCC and/or in an appropriate court.  (Footnote 
continued below.) 
Similarly, Telesaurus (one of the Petitioners) presented to the Commission, in a past petition to deny 
proceeding, evidence that PSC did not disclose the wife of the controlling party and her gross revenues 



 4 

Order noted in ¶ 6 pending challenges by Petitioners to past construction deadline extensions granted to 

Progeny, PSC, FRC, and Armijo.  Those challenges in effect challenge the current validity of the M-

LMS licenses of those entities, since if the extensions were not properly granted, under applicable 

waiver standards then in effect (see Section 3 below), then they automatically terminated at the 

construction deadline, when they were not constructed.   

Petitioners believe that the FCC should have held determined the challenged pending matters 

noted in this section, and referenced in the Order, prior to the decisions in the Order, but since it did not, 

that it should now do so prior to a decision in the NPRM.  That NPRM decision is also, as noted in the 

Order, related to the Order: it is stated as a condition to the relief granted in the Order (see Request 1 

below). It is not efficient adjudication and rulemaking, which is critical in the public interest, to decide 

matters based on assumptions of license validity, and then decide on pending challenges to said 

validity.5 

                                                                                                                                                                   
as required for PSC which certified in its short and long form that it qualified for the maximum bidding 
credit, which it did obtain.  The FCC should have acted upon that evidence due to the clear rule 
violations involved, but it took no action, either while that proceeding was pending, or on its own 
initiative at any time.  It is not foreclosed from taking such action at this time, and should do so.  It never 
waived the subject rule requirements for PCS or the violations caused by PSC.  Skybridge Spectrum 
Foundation in looking further into this matter, consistent with its nonprofit goals to protect and use radio 
spectrum under applicable law (which must be followed or enforced to be meaningful) and for US high 
public interest programs. 
5  The recently released Congressional report on FCC management and policies makes clear, among 
other matters within Congressional authority, that the FCC has more to handle than it can or does timely 
and efficiently get done.  Majority Staff Report on the FCC under Chairman Martin for Committee on 
Energy and Commerce, US House of Representatives, December 2008.  Also, Petitioners have presented 
complaints to members of Congress as to the NPRM and as to the importance of maintaining the LMS 
radio allocation, under current rules that are viable and needed for its use for wide-area ITS radio 
location and communication networks. Petitioners and new supporters from the ITS commercial and 
public-agency community, will be further meeting in early 2009 with members of Congress and the new 
Administration for these purposes. At that time, they will request meetings at the FCC also, to further 
present the compelling case for M-LMS for ITS, exactly as the Commission decided when setting up 
this radio service and its well balanced rules. For those involved in ITS (which all M-LMS licensees 
“signed up for” when entering the auctions under current rules, and submitting their long forms, with no 
waiver requests) there has been no gap, no question, at any time as to this compelling case, from the 
time these licenses were auctioned to this day. 
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Requests 

   
1.   Request for clarification or modification regarding the condition in ¶31: 
 

The Order notes in ¶ 31: 
 

We also note that any relief granted herein, including the revised construction 
benchmarks, is subject to any Commission action in the pending rulemaking.  

 
Please clarify the following: 

 
  (1)  In the just cited sentence, does the Bureau mean by-- “any relief granted herein, 
including the revised construction benchmarks,”-- only the extension of the construction deadlines set 
forth in the Ordering Clauses, or that and something in addition?  If something in addition is meant, 
please explain it.  And if by-- “any relief granted,”--the Bureau means that there may or may not be any 
firm relief granted, please explain that. 
 
  (2)  In said sentence, does the Bureau mean may by “is subject to any Commission action 
in the pending rulemaking,”—(i) the NPRM, 06-49? and (ii) that in said NPRM, if rules are changed, the 
Commission may possibly change some aspects of M-LMS license construction requirements (e.g., type 
of equipment required or permitted, other construction requirements and allowances, etc) but not the 
construction deadlines set forth in the Ordering Clauses?  In any case, please clarify what is meant.  
 
 Petitioners request clarification or modification of the cited sentence to read as follows:   
 

We also note that the extended construction deadline relief granted in the Ordering 
Clauses herein is subject to Commission action in the pending rulemaking, NPRM 06-49, 
with regard to the other requirements of construction (apart from said deadlines), whether 
they are changed or not changed, including but not limited to types of equipment required 
or allowed to meet the construction requirements.  

 
 
2.  Request for modification of the extensions deadlines granted. 
 
 For reasons given below, Petitioners request that the Bureau modify the Order and grant, for M-

each LMS license that it finds currently valid6 (1) three and one-half years beyond the date that the 

                                                
6  See footnote 87 in the Order.  This Order properly noted that “Havens” suggested a blanket extension 
for all M-LMS licenses it deems currently valid (and left off the reason advanced, but noted that no due 
diligence showing was suggested).  But as this footnote notes at the end, this suggestion was from 
Skybridge not “Havens.”  Paragraph 15 errs in presenting this Skybridge suggestion by leaving off the 
qualifier “it deems currently valid.”  In any case, the record is clear that Petitioners have pending claims 
before the FCC that the Progeny licenses are not valid, as the Order noted including in ¶ 28.  Petitioners 
also have pending appeals before the FCC challenging previous construction deadline extension grants 
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NPRM is concluded in an Order disposing of the matters raised in the NPRM, for the initial construction 

milestone, and four additional years for the second milestone, and (2) allow two additional years for 

each milestone subject to Bureau approval of an acceptable plan for “extended implementation” 

involving any region of six or more contiguous LMS licenses, used primarily for ITS wireless, with 

participation by at least one government agency involved in ITS or a contractor of such agency.7 8 

 However, while the above is appropriate based on the Order and its standard for granting 

extensions and the circumstances, as discussed below, Progeny and PCS requested different relief and 

obtained it, or most of it (extensions to dates certain, and not calculated from a decision O and order in 

the NPRM).  Thus, unless they now change their request and underlying internal belief that they can 

obtain equipment and construct in the time requested, the above requested modification may not be 

appropriate to apply to them. 

In support of this Order reconsideration and modification request, Petitions submit the following.   

 The Order made clear by its blanket extension grants, where most of the licensees involved (four 

of the six total) had not submitted yet a request for extension (and thus, no due diligence showing with a 

                                                                                                                                                                   
to Progeny, PSC, FRC, and Armijo, which thus challenge their current validity. See Order ¶ 6.  
Petitioners believe that the Bureau should have decided these matter pertaining to the validity of the 
licenses of these licenses first, and then moved on to the matters in the Order.  
7  As precedents, see FCC rule sections 90.629 and 90.155(c) and the various grants of five years for 
extended implementation under these rules, and waivers providing like relief (Fleet Call, etc.). 
8  As the Order indicated in footnote 87, Skybridge submitted a request similar to item ‘(1)’ in this 
request, in comments on the Progeny extension request in 08-60.  It is again presenting this here on 
reconsideration, with more detail, and paired with ‘(2).”  This component ‘(2)’ does not so simply 
extend the request  in ‘(1)’ for individual licenses, but pairs the extended term with a required showing 
and performance of more substantial buildout and service for ITS, which is in the public interest as the 
Commission already determined in the 1995 LMS Order in extensive discussion of the value and need 
for ITS wireless across the nation.  Also, Skybridge and Telesaurus planned to submit essentially this 
request in a request for extension of their licenses subject of the Order’s Ordering Clauses, but the Order 
came out ahead of that submission.  Thus, they present it here, at their first opportunity, and relate it to 
the extension-standard and context of the Order. 
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request), that no due diligence showing is required or relevant under the standard utilized in the Order.9 

(That standard is discussed in the next request section below.)  Rather, the bases of the Order’s blanket 

extension were (1) the uncertainties of the NPRM and (2) the related lack of equipment to use to 

construct.  Without the Commission deciding matters raised in the NPRM including what equipment is 

required and allowed, and thus what equipment can be used to meet the construction requirements, a 

licensee cannot without great risk develop equipment, or in the case of the licensees not on this Petition, 

wait for it to be made available for them, occasionally inquiring of equipment companies about that.   

 Thus, what is logical and fair is that all valid individual licenses be granted a substantial time 

period for the two milestones after the conclusion of the NPRM, as proposed above.  The extension 

periods noted above are short enough to deter warehousing, the main Commission goal of construction 

deadlines.10 

 In addition, it is proper to allow somewhat longer milestone periods, as proposed above, for to 

allow extended implementation for the proposed purpose of M-LMS, which is wide-area wireless for 

ITS (Intelligent Transportation Systems).  The NPRM did not suggest that the initial M-LMS rule, 

section 90.350, and the M-LMS rules placement in Subpart M of Part 90, which together establish, along 

                                                
9  Skybridge and Telesaurus were going to submit, prior to their construction deadlines for the M-LMS 
licenses having deadlines coming up, extension requests with due diligence showings.  That is not 
currently needed based on the Order.  However, they may submit such showings even though not now 
required, in the NPRM or another appropriate manner.  In that regard, the precedent cited in footnote 84 
does not hold that “concrete progress” requires “equipment” to be completed. Also in that regard, the 
Progeny comments in 08-60 that pseudolites need more spectrum than is available in M-LMS licenses is 
patently false.  Progeny has shown no indication of any knowledge of terrestrial multilateration 
including the many forms of pseudolites, or of any knowledge of ITS, the purpose of M-LMS.  
Petitioners consult with experts in pseudolites, and submitted evidence in the NPRM summarizing 
pseudolites, and additional references to many papers on this expanding technology are easy to find in 
the public domain.  These of course need sufficient technical background, and objectivity, to 
comprehend. The controlling interests of Progeny, PSC, FRC, and Armijo do not appear before the FCC 
and argue their case, for the simple reason that they have none. They use attorneys to spin jargon to look 
like substance and policy worth consideration, but it is neither. Progeny attorney’s false statement 
dismissing pseudolites is an example.   
10   See Order footnote 44.   
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with the original setting Orders, the ITS purpose of M-LMS, be changed.  It is clear in the public record, 

and well documented by Petitioners in the NPRM, that advanced ITS is greatly needed in the US and 

that the M-LMS spectrum is needed for that ITS.  The proposed extended implementation allowance 

will encourage more full and efficient planning and implementation of M-LMS ITS wireless systems.  

ITS is most needed in major markets over major regions: the highway systems is are configured in 

multi-market corridors, and is it likely that first adopters of M-LMS ITS wireless will include operators 

of major fleets that traverse such corridors.  In addition, market acceptance will increase the more that 

ITS wireless is announced and built out over such large multi-market areas, since that will demonstrate 

more substantial undertaking and provide more value.  

 Also, in regards to the above noted need of LMS-M for US ITS, the Petitioners will submit in the 

Supplement indicated above relevant recent information indicated in Appendix A (the request for 

additional time to submit this Petition).  This will further demonstrate good cause for the above noted 

extended-implementation request.   

3. Request to clarify the extension standard applied, and the reason for change from former 

standard and practice. 

 Petitioners request that the Bureau clarify the waiver standard applied in the Order to to granted 

the construction deadline extensions, and do so showing why this new standard materially changed from 

the standard used, as Commission practice (and upheld in court precedents) in past construction deadline 

extension requests, including past M-LMS extension requests.   

This explanation is needed under the Administrative Procedures Act and applicable court 

precedent, since as shown below the standa  rd has indeed been changed, where the circumstances have 

not materially changed. When an administrative agency, such as the FCC, decides to reverse its course 

stated in earlier decisions (here, the applicable construction-extension waiver standard), it must (i) 

provide an opinion or analysis indicating that said course is being changed and not ignored, and assuring 
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that it is faithful rather than indifferent to the rule of law, and (ii) explain its reasons for the change. 

Columbia Broadcasting System, Inc. v. FCC, 454 F.2d 1018 (D.C. Cir. 1971). 

 The change in course is that, in the grant of the Havens extension request and the first Progeny 

extension requests, cited in the Order at ¶ 6, the standard applied included, in addition to lack of 

equipment, sufficient showing of due diligence to obtain equipment and be able to meet the construction 

requirement in the requested extension period.  The grant to Havens was clear on that (and it was a 

contested proceeding) and the subsequent grant to Progeny asserted that it followed the standard in the 

Havens grant.  (Exhibits below contain past Orders granting M-LMS construction deadline extensions, 

with some of the most relevant reasons articulated highlighted.)11 

 In comparison to that past standard, the standard indicated but not clearly explained in the Order 

is based purely on lack of commercially available equipment (as to what that may means, see Request 4 

below) and the uncertainties posed by the ongoing NPRM.  While the Order indicated that some weigh 

may be placed on due diligence that may be found in the Progeny extension request confidential filing 

(most of which was released, but some of which was not, and thus withheld as to any understanding of 

what due diligence it may have shown or failed to show), as noted above, Armijo, FRC, Telesaurus, and 

Skybridge did not even file (yet) an extension request and thus did not submit any due diligence 

showings, yet they obtained construction deadline extensions in the Order as did Progeny.  Thus, the 

standard used was solely based on lack of equipment and the NPRM uncertainties.   

 The first extension granted to Progeny was as after the NPRM was issued.  There is no material 

change from that point to this time, as to lack of equipment (as far as the Order found, but Petitioners 

have in fact progressed) and as to the uncertainties posed by the NPRM. 

                                                
11 The extension grants to FRC and Armijo have no foundation based on the standard applied in the past 
to Havens and then Progeny (or under any FCC standard or court precedent) that all included sufficient 
due diligence, since FRC and Armijo not only showed no due diligence, but asserted that they could not 
meet any construction requirement until the holders of the larger amounts of M-LMS licenses succeeded 
in obtaining equipment.  
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 Thus, the above requested clarification should be provided.  

 

4. Request to clarify what is meant by equipment availability. 

 Please explain what is meant in the Order by “commercially available equipment” (¶ 30 and 

elsewhere) to meet the construction requirement, considering the following. 

 In Petitioners’ experience, in a new radio services such as and including M-LMS, that has unique 

characteristics-- (currently unique technical requirements, and even with any rule change, at minimum 

the specific spectrum for licensed purposes will remain unique, and subject to unique Part 15 device 

sharing, and acceptance of priority use by Federal uses and ISM devices)—equipment manufacturers 

and vendors do not on their own initiative and cost, develop and ready for general market purchases the 

needed new unique equipment.  Instead, the licensees or operators with the rights to the licenses must 

contract for that development, and pay substantial cash and/or other consideration, based on which that 

entity obtains some rights to the equipment that others who did not contract and pay do not have.   

Petitioners have noted this before, in their petitions opposing the past extension request and grants to 

other M-LMS licensees including Progeny and FRC, in response to their asserted sincere argument that 

they made some calls to equipment companies, but they could not find equipment, as if it would just 

appear one day (even while they inform the FCC and market that M-LMS will not work under current 

rules, which of course is contradictory nonsense).  Once said entity obtains such equipment with said 

rights to it, the other licensees cannot simply buy that equipment, overriding the noted right of the party 

who paid for or toward its development.   In the case just presented, equipment would exist – assume 

here for M-LMS (and that can be used to fully meet M-LMS construction requirements)-- but only the 

licensee who paid for or towards its development can access it as a matter of right (upon whatever 

further payments were required of course, to buy certain quantities).  All the other licensees in this 
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example could not access that equipment: it would exist and satisfy construction requirements, but not 

be available.   

 Thus, the Bureaus should explain what it means by available equipment, in the context of the 

standard it articulated or indicated in the Order: that lack of available equipment is one of the good 

causes for the extension grants in the Order (along with the related NPRM uncertainties, including as to 

what equipment will be required and permitted to meet the construction requirement).12 

Conclusion 

For the reasons given above (and as to be supplemented as noted above), the requests in the 

Petition should be granted.  

                                                
12   Further on this point:  (1) The Order was not clear and appears to be incorrect in terms of what is M-
LMS equipment for the construction requirement, which is multilateration. Multilateration (the only M-
LMS construction requirement) is not defined by a particular over the air protocol, or a bandwidth, or 
power level, or other technical characteristic that is part of FCC equipment type approval.  It is a means 
of using received signals from radio equipment to locate, where processing of those signals from, or at, 
three or more locations is undertaken by non-radio processor components.  Unless the radio equipment 
type approval documentation was prepared to also to describe that non-radio processors and processing 
(which would not be called required since it is not part of the radio features being tested for approval), 
the multilateration aspect would not be apparent just by review of the radio units.  (2) In addition, as just 
noted, the multilateration calculation is done with received signals, not transmitters or transceivers. (3) 
Further, the Order also is off the mark in citing PSC PCS in quoting Havens (for the M-LMS licensees 
he manages) about TETRA equipment, as if Havens proposed TETRA for multilateration to meet the 
construction requirement. He did not.  He proposed it as good radio technology and equipment for 
permitted (but not required) radio communications under M-LMS licenses that do not count toward 
defined M-LMS construction.  The point here, as in the text above, is that the Bureau is using the term 
“equipment” as, on the one hand, one necessary prong of its extension standard in the Order (which thus 
must be a clear term under legal standards), but on the other hand, it is using it in ways that run contrary 
to real-life construction, and what multilateration is and is not.  
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Respectfully submitted, 

 

 [Submitted Electronically. Signature on File] 
 _______________________ 
  

Warren C. Havens,  
Individually and as President of 
     Telesaurus Holdings GB LLC and 
     Skybridge Spectrum Foundation 
And as President of  their affiliates, 
    Telesaurus VPC LLC 
    AMTS Consortium LLC 
    Intelligent Transportation & Monitoring Wireless LLC 
 
2649 Benvenue Ave., Suites 2 -6 
Berkeley, CA 94704 
 
Ph: 510-841-2220 
Fx: 510-841-2226 
 
Executed December 29, 2008 
 
Erratum Copy Executed January 6, 2009 
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Declaration 
 
 
 I, Warren C. Havens, hereby declare, under penalty of perjury, that the foregoing Petition for 

Reconsideration Reply to Opposition to Petition to Deny was prepared pursuant to my direction and 

control and that all the factual statements and representations contained herein, attributed to me as 

author of the Petition, are true and correct. 

 
 
 
 
 
 
 [Submitted Electronically. Signature on File.] 
 _______________________________ 

Warren C. Havens 

December 29, 2008 
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Appendix A 
 

From: "w.c. havens" <warrenhavens@mac.com> 
Date: December 24, 2008 2:55:02 PM PST 
To: Joel Taubenblatt <Joel.Taubenblatt@fcc.gov> 
Cc: bolcott@ssd.com, johnston@lojlaw.com, bpeirce@infospeeddata.com, grb@baplaw.com, 
warren havens <warren.havens@sbcglobal.net>, Marlene Dortch <Marlene.Dortch@fcc.gov>, 
David Hu <David.Hu@fcc.gov>, Roger Noel <Roger.Noel@fcc.gov>, Scot Stone 
<Scot.Stone@fcc.gov>, Lloyd Coward <Lloyd.Coward@fcc.gov>, jstobaugh Stobaugh 
<jstobaugh@telesaurus.com> 
Subject: Re: PtRecon Due Next Friday of LMS Extension Order 
 
Mr. Taubenblatt, and other FCC staff: 
 
For reasons given below, I respectfully disagree with your interpretation of the facts and law, 
and thus again ask for an extension, for all or any part of the time I requested. 
 
Facts.   
     1.  The subject Order noted that the decision was conditioned on the proceeding in RM 
10403, and the decision was based on matters in that proceeding.  The proceeding is about 
the Intelligent Transportation System radio service, Multilateration LMS.   
     2.  The party in the proceeding that has defended M-LMS for ITS and presented information 
on ITS need for M-LMS are my companies.  No one else has done that, including FCC staff.   
     3.  It is clear in public records as to the ITS conferences I noted below, and as to the DOT 
SafeTrip21 project being the lead current project in demonstrating ITS wireless in the US at 
this time, all of which my companies participated in, including to get information for this NPRM 
proceeding.   
     4.  It is extraordinary for a NPRM proceeding to have been commenced and sustained as 
this one has, where the entire purpose of a radio service is ignored by the participants and the 
Commission.  (While the Commission briefly noted ITS in the NPRM, it was entirely superficial, 
and indicated no knowledge in that status and direction of ITS, and of the specific forms of 
wireless radiolocation and communication that ITS needs, according to authorities in the ITS 
field.)  Further, it is extraordinary that the Commission will in a NPRM adopt the position of a 
party from a Rulemaking proceeding that caused the NPMR, in this case Progeny, and simply 
ignore all other parties' positions in that Rulemaking: the Commission did this in the subject 
NPRM.  (It is also extraordinary for the Commission to not require any demonstrations of due 
diligence in granting license construction deadline extensions, as in the case of the Order: no 
one applying common objective standards would find that any due diligence was presented.)   
     5.  In the NPRM, my companies assert lack of due process, under Commission rules, the 
APA, and the Constitution, in both the NPRM and preceding Rulemaking, and avoidance by 
the FCC staff handling these of the Commission goals of M-LMS and of the public interest, 
convenience, and necessity.  Since the Order, as its language show, is integrally related to the 
NPRM, any Petition will continue to address that lack of due process, including under the 
Constitution.   
     6. As for timing, the ITS World Congrees, California Annual Meeting, and SafeTrip21 core 



 15 

investigator and staff meetings, with regard to its  pilot project-- all dealing with needed ITS 
wireless, status, developments, etc.  took place in the last six weeks.  Information from these is 
now available, but will take the time I requested to prepare for the contemplated Petition. 
     7.  The FCC staff routinely grant short extensions of filing deadlines that fall within the year 
end holiday period.  I have not yet seen one not granted, even if no other cause is asserted.  
 
Law. 
   1.  First, the Commission does not apply the time limits in 47 CFC 1.106(j) which imposes on 
the Commission a time limit.  It is very rare that the Commission meets that requirement.  If 
fact, it failed to follow that requirement with regard to pending petitions for reconsideration with 
regard to preceding extension grants to M-LMS licensees Progeny, FRC Inc. and Helen Wong 
Armijo.   Where the Commission does not complete a petition to deny proceeding subject to 
1.106(j) in the 90 day time limits established therefore, it cannot then assert the standard you 
describe ("only in extremely unusual circumstances") in meeting the 30 day time limit to 
commence such a proceeding, since the proceeding has no meaning apart from a decision. 
  2.  You cite one case.  In the circumstances, it does not support a denial of my request, but 
supports grant.  The court found (emphasis added; footnotes deleted; formatting may be 
changed): 
 
 

 47 C.F.R. § 1.106(f). Although § 405 does not prohibit the Commission's consideration 
of late filed petitions, and the language of its rule affords discretion to the Commission to 
review late-filed claims, Second Reconsideration   
21st Century filed its hearing arguments on November 9, 2000, more than thirty days 
after the Division Order of August 7, 2000. 
 
It never stated any grounds for its failure to meet the filing deadline. Thus, 21st Century 
failed both to meet the filing deadline and to provide an explanation of why the 
arguments in its Supplement to the Petition were not part of its initial petition for 
reconsideration. The Commission explained that 21st Century's failure to raise its 
hearing arguments in either its letters or its initial petition "thwarts procedures designed 
to bring a prompt and final resolution to matters." 16 F.C.C.R. 17257 P 18. 
 
The court has discouraged the Commission from accepting late petitions in the absence 
of extremely unusual circumstances.  [*200]  Virgin Islands Tel. Corp. v. FCC, 300 U.S. 
App. D.C. 359, 989 F.2d 1231, 1237 (D.C. Cir. 1993); Reuters Ltd. v. FCC, 251 U.S. 
App. D.C. 93, 781 F.2d 946, 951-52 (D.C. Cir. 1986); cf. Gardner v. FCC, 174 U.S. App. 
D.C. 234, 530 F.2d 1086, 1091-92 & n.24 (D.C. Cir. 1976). [**19]  In Virgin Islands, for 
example, the court found no abuse of discretion when the Commission declined to 
entertain a late-filed petition in the absence of extenuating circumstances prohibiting a 
timely filing. 989 F.2d at 1237; cf. Reuters, 781 F.2d at 952. Similarly here, the 
Commission could properly conclude that it was "not inclined to exercise [its] discretion 
to hear late-filed supplements when [the] petitioner offers no plausible explanation as to 
why supplemental arguments were not made in an initial petition." Second 
Reconsideration Order, 16 F.C.C.R. 17,257 P 18. 21st Century's position that the 
Commission was required to review its late-filed due process claim because it raises a 
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constitutional issue is without merit. While 21st Century focuses on the court's statement 
that "agencies do have 'an obligation to address properly presented constitutional 
claims which … do not challenge agency actions mandated by Congress,'" McBryde v. 
Comm. to Rev. Circuit Council Conduct, 347 U.S. App. D.C. 302, 264 F.3d 52, 62 (D.C. 
Cir. 2001) (quoting Graceba Total Communications, Inc. v. FCC, 325 U.S. App. D.C. 
135, 115 F.3d 1038, 1042 (D.C. Cir. 1997)), [**20]  it ignores the fact that 21st Century's 
hearing arguments were not properly presented, and hence the Commission was under 
no obligation to review them. 
 
. . . . However, the requirement that arguments be "raised before the Commission" is not 
satisfied by an untimely supplement filed without excuse such that the Commission 
could properly deny leave to file. . . . 

 
 
Based on the facts presented, the 21st Century decision supports grant of my filing extension 
request, since, unlike the situation in that decision where the party did not submit any reason 
for accepting late filing, I show the good cause that the court indicates justifies grant.  Further, 
the court noted that late filing, without showing of good cause, is not acceptable since it "thwart 
. . . . prompt and final resolution,"  and the Commission has effectively abandoned its 
procedures in that regard, since it does not follow 47 CFR 1.106(j) as noted above.  In addition, 
the court noted the obligation for the Commission to address constitutional claims that do not 
challenge agency mandated action, as in the case I present. Also, it is prejudicial to routinely 
grant short filing extensions where the deadline falls in the year end holiday period, and then to 
selectively deny such relief.  For all those reasons, the extension request should be 
reconsidered and granted. 
 
Sincerely, 
Warren Havens 
 
- - - - - 
 
On Dec 24, 2008, at 11:44 AM, Joel Taubenblatt wrote: 
Dear Mr. Havens: 
  
The 30-day deadline for filing a petition for reconsideration is set by statute, see 47 U.S.C. 405, 
and can be waived only in “extremely unusual circumstances."  21st Century Telesis Joint 
Venture v. FCC, 318 F.3d 192, 200 (D.C Cir. 2003).  We conclude that your request does not 
present sufficient grounds to warrant an extension of time to file a petition for reconsideration.  
Consequently, your request for an extension is denied.  Any petition for reconsideration of the 
November 26, 2008 order is due December 29, 2008 (the Commission is closed this December 
26, so that day is a holiday for purposes of calculating due dates). 
Joel Taubenblatt Deputy Chief, Wireless Telecommunications Bureau Federal Communications 
Commission  
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From: w.c. havens [mailto:warrenhavens@mac.com]  
Sent: Tuesday, December 23, 2008 8:52 AM 
To: Joel Taubenblatt; Marlene Dortch 
Cc: bolcott@ssd.com; johnston@lojlaw.com; bpeirce@infospeeddata.com; 
grb@baplaw.com; warren havens; w.c. havens 
Subject: Re: PtRecon Due Next Friday of LMS Extension Order 
  
Chief, Wireless Telecommunications Bureau 
   c/o Marlene Dortch, Secretary          
Joel D. Taubenblatt, Deputy Chief, Wireless Telecommunications Bureau 
   Or other FCC staff with authority: 
  
Re:  In the Matter of  Requests of Progeny LMS, LLC and  PCSPartners, L.P. for Waiver of  Multilateration Location and Monitoring 
 Service Construction Rules, WT Docket No. 08-60, ORDER, Released:  November 26, 2008 (the "Order") 
  
The undesigned plans to submit a petition for partial reconsideration, and/or other relief, on aspects of the order (the 
"Petition").   
 
 
 Due to the year-end holidays, and for additional reasons noted below, the undersigned need and hereby request a two week 
extension beyond the current deadline to January 9, 2009 to file the Petition.   Please inform us of your decision as soon as 
possible. 
 
 
Since the extension was granted and is in effect, we do not believe the requested extension would prejudice any party. 
 
 
The matters of the Order and of the planned Petition are of importance to US Intelligent Transportation Systems, which are 
critical to improving US transportation, including by major reduction of conggestion, accidents, pollution, and fuel use.  The 
Obama Administration is placing importance on ITS (far more than the outgoing Administration).  The undesigned recently 
attended the ITS World Congress, the California ITS annual meeting, and various meetings with principal investigators and 
staff of US DOT RITA's sponsored SafeTrip21 project, in which the undersigned are contributing with regard to LMS spectrum, 
location techniques, and in other areas.   
  
Information from these events, and other recent information concerning ITS, is relevant to the planned Petition, and will take 
time to properly prepare and present, up to January 9, 2009 given the holiday period.         
  
This information is relevant to the matters decided in and noted in the Order, including among others, the Order's explanation 
that the extensions granted in the Order are subject to what is to be decided in the ongoing rulemaking in RM-10403. 
  
We are copying parties who may have interest in the Petition and this filing extension request: the LMS licensees whose 
licenses were extended by the order (other than the undersigned).   
  
Respectfully, 
  /s/ 
Warren Havens, 
Individually, and 
President 
Skybridge Spectrum Foundation 
Telesaurus Holdings GB LLC 
  
Certificate of Service 
  
I, Warren Havens, by signature above, certify under penalty of perjury that I provide a copy of this email the the below entities, 
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by email (this email).  The following are LMS licensees.  The contact information used below is what each licensee currently 
lists under its LMS licenses on ULS.  
  
Progeny LMS LLC 
Squire, Sanders & Dempsey L.L.P. 
Bruce A Olcott Esq  
1201 Pennsylvania Avenue, NW, Suite 500 
Washington, DC 20004 
ATTN Bruce Olcott 
P:(202)626-6615  E:bolcott@ssd.com   
  
PCS Partners LP 
Lampert, O'Connor & Johnston, P.C. 
E. Ashton J Johnston Esq  
1776 K Street NW, Suite 700 
Washington, DC 20006 
P:(202)887-6230  F:(202)887-6231  E:johnston@lojlaw.com  
  
FRC, Inc. 
Borsari & Paxson 
George R Borsari Jr.  
4000 Albemarle St., N.W., Suite 100 
Washington, DC 20016 
P:(202)296-4800  F:(202)296-4460  [ No email on ULS. The following is form the Firm's website: grb@baplaw.com. ] 
  
Helen Wong Armijo 
William D Peirce  
7819 Northwoods Drive 
Sugar Land, TX 7747 
P:(281)343-5306  F:(281)545-1297  E:bpeirce@infospeeddata.com  
 /  /  / 
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.  Do this Exhibit.   
        A.  Put together the following in one PDF.   
          -   Put blank sheet in between (as you have done in past) with "Exhibit 1 Follows," Exhibit 2 
Follows, etc. on them.  And at upper right in text box, in PDF, put the "Exhibit 1" (or 2, 3, etc.)   
          -  Do a cover table of contents, with "Exhibits" at top, and then list them with numbers for each, 
and dates for each.  The below numbers will change if I missed items.  Put then chronologically. 
      1.  Havens extension grant Order (the first one, just for us).  
      2.  Progeny first extension grant Order. 
      3.  I think the same Order granted blanket relief-- check that.  If not, the list the Orders that granted 
extensions to PSC, FRC, HWA,  
      4.  The Progeny ex parte presentation on their extension request noted below. 
      5.  The Progeny filing in the proceeding on its extension request, or it may have been in the 
extension request, that I noted below under 4.e-- the last bracket item to you. 
      Others: but for a later supplement:  Filings by PCS, FRC, HWA-- their past extension requests, with 
items highlighted that basically show no due diligence.  FRC-- where he says he can't do squat until big 
licensees do something.  HWA where she says (whatever it was-- tagging along with FRC, I think. 
 PCS-- find what it said.  Also find PSC Order by FCC that it will not grant PCS request to take back the 
licenses and refund.  
        B.  In the Exhibits, highlight in text that is most relevant to my facts arguments below.  Use yellow 
for all but the special items I note below.  I can add and modify that.  In sum, what is more relevant, is  
               (1) in FCC Orders, the main rationale the FCC gives for the grant, i.e., the "standard" it applies. 
 Including citing waiver language.  You can put (in the past year Orders) --  in blue highlight ones that 
note that Due Diligence is the standard or part of it, and put in grey where the FCC says that it the 
pending rulemaking is NOT a relevant factor.   
               (2)  in the Progeny docs, #4 and 5 as I temporarily number above, highlight was I note on those 
matters in my fact and arguments outline below. 
 
Errata copy note: The above was in an internal draft and inadvertently not deleted prior to 
filing.  
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Certificate of Service 

 
I, Warren Havens, certify that I have, on this 29 day of December 2008, caused to be served by placing 

into the USPS mail system with first-class postage affixed (with email copies also provided to the below 

email addresses), a copy of the foregoing Petition to the following:13 

 
Progeny LMS LLC 
Squire, Sanders & Dempsey L.L.P. 
Bruce A Olcott Esq  
1201 Pennsylvania Avenue, NW, Suite 500 
Washington, DC 20004 
ATTN Bruce Olcott 
P:(202)626-6615  E:bolcott@ssd.com   

  
PCS Partners LP 
Lampert, O'Connor & Johnston, P.C. 
E. Ashton J Johnston Esq  
1776 K Street NW, Suite 700 
Washington, DC 20006 
P:(202)887-6230  F:(202)887-6231  E:johnston@lojlaw.com  

  
FRC, Inc. 
Borsari & Paxson 
George R Borsari Jr.  
4000 Albemarle St., N.W., Suite 100 
Washington, DC 20016 
P:(202)296-4800  F:(202)296-4460  [ No email on ULS. The following is form the Firm's 
website: grb@baplaw.com. ] 

  
Helen Wong Armijo 
William D Peirce  
7819 Northwoods Drive 
Sugar Land, TX 7747 
P:(281)343-5306  F:(281)545-1297  E:bpeirce@infospeeddata.com , and  grb@baplaw.com 

 
      [Filed Electronically. Signature on File.] 

___________________________________ 
       Warren Havens 
 
This Errata Copy Served as described above on January 6, 2009 

                                                
13  The mailed copy being placed into a USPS drop-box today may not be processed by the USPS 
until the next business day. 
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